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Note: While several states have faced many of the following issues within the last 

decade, the development of case law has depended upon the exact wording of each state’s 

constitution and statutes. This presentation focuses on Ohio law. Many of these issues 

could be resolved with clarity by the Ohio legislature, but practitioners should be 

prepared to settle as much as possible and litigate when necessary to fill the gaps.  
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A.  Historical Perspective of Same-Sex Marriage 
 
 

1969 - The Stonewall riots took place in 

response to a police raid that occurred in the 

early morning hours of June 28, 1969 at the 

Stonewall Inn, a gay bar in New York City’s 

Greenwich Village. This is widely considered as 

the most important event leading up to the 

modern fight for gay rights in the United States. 

 

1971- In Baker v. Nelson, the Minnesota 

Supreme Court issued a brief opinion rejecting 

both a statutory claim and a constitutional claim that the state’s marriage statute permitted same-sex 

marriages. The United States Supreme Court dismissed the appeal "for want of a substantial federal 

question.” By this point dozens of same-sex couples had obtained marriage licenses throughout the 

country, and ministers of the Metropolitan Community Church (organized in 1968) began performing 

weddings for their gay members. However, throughout the 1970’s none of the several attempts to get a 

state to officially recognize same-sex marriages were successful, and bad case law precedent had been 

set that lasted until 2015. 

 

1973 – Maryland became the first state to pass a statute specifically excluding gay and lesbian couples 

from the institution of marriage. Several states immediately followed its lead over the next several years, 

including Virginia, California, Florida and New Hampshire. 

 

1989 - Denmark became the first country to recognize same-sex unions with the Registered Partnerships 

Act of 1989, a substitute to marriage for same-sex couples. While the law was viewed as 

groundbreaking at that time, gay and lesbian couples could not be married in the Danish state church or 

adopt children. In 2012, Denmark extended full marriage rights to same-sex couples. 

 

1993 – In Baehr v. Lewin, the Hawaii Supreme Court held that denying marriage licenses to same-sex 

couples violated the Equal Protection Clause of the Hawaii Constitution because it discriminates on the 

basis of sex. However, the Court remanded the case to the trial court so that the state would have an 

opportunity to demonstrate a compelling government interest for limiting marriage to persons of the 

opposite sex. The Hawaii legislature quickly enacted a new statute that defined marriage to include only 

heterosexual couples. The statute also created the Commission on Sexual Orientation and the Law to 

study the issue of granting benefits to same-sex couples, which concluded that same-sex couples should 

be granted marriage rights. In 1996, the trial court sided with same-sex couples and ruled that even if the 

state had compelling reasons it failed to prove that the Hawaii statute was narrowly tailored to avoid 

unnecessary abridgement of constitutional rights. In 1997, Hawaii became the first state to adopt a 

domestic partner registry called “reciprocal beneficiaries” and extended some of the benefits of marriage 

to same-sex couples. In 1998, Hawaii voters passed a constitutional amendment banning same-sex 

marriage, which ultimately led to the dismissal of the Baehr case. 

 

1996 – President Clinton signed the so-called Defense of Marriage Act (“DOMA”) after publicity 

surrounding the Hawaii court case brought mainstream attention to same-sex marriage. The statute 

effectively deprived same-sex couples of the 1,000+ protections and responsibilities associated with 
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marriage at the federal level. DOMA also explicitly permitted states to refuse to recognize out-of-state 

marriage contracts entered into between persons of the same sex. 

 

1999 – In Baker v. State of Vermont, the Vermont Supreme Court unanimously ruled that excluding 

same-sex couples from marriage rights is unconstitutional. However, the Court did not issue an order 

directing the state to issue marriage licenses to same-sex couples, and the Vermont legislature responded 

by establishing civil unions - a separate legal status available exclusively to same-sex couples. Civil 

unions were similar to marriages in that the couple must register with the state and enter into the 

relationship in the presence of a minister or a justice of the peace. Several states followed this line of 

reasoning in the next decade, including Connecticut and New Jersey. 

 

2000 - The Netherlands became the first country to extend full marriage rights to same-sex couples after 

the legislature passed a law enabling “two people of different or the same sex” to enter into a marriage. 

 

2004 – Massachusetts became the first state to extend full marriage rights to same-sex couples after the 

Massachusetts Supreme Judicial Court ruled in Goodridge v. Department of Public Health that the 

state’s ban on such unions violates “the basic premises of individual liberty and equality under law 

protected by the Massachusetts Constitution.” The Court later clarified that only marriage – not 

marriage-equivalents - sufficiently protects same-sex couples and their families. In response, 11 states 

passed constitutional amendments excluding same-sex couples from marriage. 

 

2008 – California became the first state to first permit same-sex marriages and then take away marriage 

rights from same-sex couples, which created different tiers of classifications for same-sex relationships. 

In 2005, California enacted a domestic partnership statute which provided most marital benefits except 

the title. In 2008, the California Supreme Court ruled in In Re: Marriage Cases that California’s 

statutory prohibition on same-sex marriage is unconstitutional. Later that year, voters passed Proposition 

8, which overturned the California Supreme Court and enacted a constitutional ban on same-sex 

marriage. Proposition 8 was subsequently overturned by the Ninth Circuit Court of Appeals in Perry v. 

Schwarzenegger, which declared that the ballot initiative violated the Equal Protection Clause. In 2013, 

the United States Supreme Court declined to review the Perry decision on the grounds that Proposition 8 

sponsors did not have Article III standing to appeal after state officials declined to do so. 

 

2013 – In United States v. Windsor, the United States Supreme Court held that Section 3 of the Defense 

of Marriage Act is unconstitutional under the Fifth Amendment. Thus, the federal government must 

recognize same-sex marriages. The decision left open the question of whether all states must also 

recognize same-sex marriages. 

 

2015 – The United States of America 

becomes the 17th country to “legalize” same-

sex marriage after the United States Supreme 

Court held in Obergefell v. Hodges that the 

Fourteenth Amendment requires states to 

both perform and recognize same-sex 

marriages. 
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B. Harmonizing “Marriage Equivalents” and Marriage 
 

1. Overview 
 

A civil union or domestic partnership is a separate state-created status given to gay and 

lesbian couples who could not get married, or in some jurisdictions to heterosexual 

couples who did not want to get married, to confer some but not all of the rights and 

responsibilities of marriage. Some states have automatically converted these marriage-

like relationships to marriages. See Conn. Stat. § 46b-38rr (below).  
 

Connecticut Sec. 46b-38rr. Merger of civil union into marriage by default. 

Exception. (a) Two persons who are parties to a civil union established pursuant to 

sections 46b-38aa to 46b-38oo, inclusive, that has not been dissolved or annulled by the 

parties or merged into a marriage by operation of law under section 46b-38qq as of 

October 1, 2010, shall be deemed to be married under chapter 815e on said date and 

such civil union shall be merged into such marriage by operation of law on said date. 

 

 (b) Notwithstanding the provisions of subsection (a) of this section, the parties to a 

civil union with respect to which a proceeding for dissolution, annulment or legal 

separation is pending on October 1, 2010, shall not be deemed to be married on said 

date and such civil union shall not be merged into such marriage by operation of law 

but shall continue to be governed by the provisions of the general statutes applicable to 

civil unions in effect prior to October 1, 2010. 

 

Following the passage of same sex marriage laws, Connecticut, Delaware, New 

Hampshire, Rhode Island and Vermont have converted civil unions into marriages.  
 

2. Dissolution of Civil Unions and Domestic Partnerships 

 

A civil union or domestic partnership contract should be dissolved if the couple is getting 

married or divorced. For example, in California, parties in a domestic partnership have all 

of the rights and responsibilities of marriage without the title. A dissolution of a domestic 

partnership is treated similarly to a divorce in terms of property division and custody, and 

California residents may combine the dissolution of the domestic partnership with the 

divorce action. See Cal. Fam. Code Sec. 297. 

 

You should research the laws of each particular state or contact an attorney in that state 

should you encounter a client with a civil union or domestic partnership, especially 

because jurisdictional issues may arise. Below is an overview: 
 

 Civil Unions: Colorado, Hawaii, Illinois and New Jersey. 
 Domestic Partnerships: California, District of Columbia, Maine, Nevada, Oregon, 

Washington and Wisconsin  
 Reciprocal Beneficiaries: Hawaii 

 

See http://www.ncsl.org/research/human-services/civil-unions-and-domestic-partnership-

statutes.aspx 

http://www.ncsl.org/research/human-services/civil-unions-and-domestic-partnership-statutes.aspx
http://www.ncsl.org/research/human-services/civil-unions-and-domestic-partnership-statutes.aspx
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C. Property Issues in Same-Sex Divorces 

 

1. Equitable Division of Property 

Trial courts have a lot of discretion when determining the duration of the marriage 

because the appellate court will not reverse its finding absent an abuse of discretion. 

Berish v. Berish, 69 Ohio St. 2d 318, 319 (1992). 

 

 R.C. 3105.171 (A) As used in this section [Emphasis added]:  

(2) "During the marriage" means whichever of the following is applicable: 

         (a) Except as provided in division (A)(2)(b) of this section, the period 

of time from the date of the marriage through the date of the final hearing in an 

action for divorce or in an action for legal separation; 

         (b) If the court determines that the use of either or both of the dates 

specified in division (A)(2)(a) of this section would be inequitable, the court may 

select dates that it considers equitable in determining marital property. If the 

court selects dates that it considers equitable in determining marital property, 

"during the marriage" means the period of time between those dates selected and 

specified by the court. 

R.C. 3105.12 (B)(3) Common law marriages that satisfy all of the following 

remain valid on and after October 10, 1991: 

(a) They came into existence prior to October 10, 1991, or come into 

existence on or after that date, in another state or nation that recognizes the 

validity of common law marriages in accordance with all relevant aspects of the 

law of that state or nation. 

(b) They have not been terminated by death, divorce, dissolution of marriage, 

annulment, or other judicial determination in this or another state or in another 

nation. 

(c) They are not otherwise deemed invalid under section 3101.01 of the 

Revised Code. 

 

While courts have the statutory authority to adjust the de facto dates set forth in R.C. 

3105.171(A)(2)(a), there is a split among the districts as to whether courts have the 

ability to assign a date prior to the ceremonial date in regards to property division. 

 

The 9th District has adopted a bright-line rule. Ward v. Ward, 9th Dist. No. 26372, 2012-

Ohio 5658. In Ward, the court held that, where no valid common law marriage exits, it 

would “never be equitable or legal to select a date prior to the date of the ceremonial 

marriage for purposes of determining the period ‘during the marriage.’” The court further 

explained that the trial court only has discretion to select a date after the ceremonial 

marriage as the date that commences the period “during the marriage” for the purpose of 

determining marital property. 
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The 1st, 8th and 12th Districts are much more flexible. See Al-Mubarak v. Chraibi, 8th 

Dist. No. 101392, 2015-Ohio 1018; Flick v. Flick, 12th Dist. No. CA2001-05-111. In Al-

Mubarak, the 8th District upheld the trial court’s determination that the nine years of 

cohabitation prior to the ceremonial date is the equitable date to commence the “during 

the marriage” period. The spouses had functioned as a married couple, both socially and 

economically, after they held an incomplete religious ceremony and a “raucous” wedding 

celebration nine years prior to getting a marriage license. The wife was also financially 

dependent on the husband. The court held that the trial court has broad discretion to 

determine what is equitable based on the facts and circumstances of each case and found 

no abuse of discretion. 

 

“During the Marriage” Equitable Factors:  

 

(1) Were the spouses significantly financially entangled and/or interdependent 

prior to the ceremonial marriage date? 

 

(2) Did the spouses cohabitate prior to the ceremonial marriage date? 

 

(3) Did the spouses have children prior to the ceremonial marriage date? 

 

(4) Did the spouses intend to be married or hold themselves out as married, and 

what is the explanation for why the marriage was never made official through 

the state? Did they have a religious or secular ceremony? 

This dilemma is equal to both heterosexual and homosexual married couples, but same-

sex couples did not have the opportunity to obtain a marriage license in the United States 

until 2004. Further, many same-sex couples did not get married out-of-state if it would 

not be recognized by their home state. Thus, a court’s flexibility when determining the 

duration of the marriage is crucial to an equitable result.  

The split among the appellate courts will ultimately need to be resolved by the Ohio 

Supreme Court, as same-sex couples in the 9th District will be treated much differently 

than same-sex couples in the 8th District in regards to their “marriage-like” relationships.  

 

2. Spousal Support 

The spousal support statute is similar to the property division statute, but it does not seem 

to have the same flexibility when determining the “duration of the marriage.” However, it 

may not make a difference since the trial court has the ability to determine any other 

“relevant and equitable” factor. 

R.C. 3105.18 (C)(1) In determining whether spousal support is appropriate 

and reasonable, and in determining the nature, amount, and terms of payment, and 

duration of spousal support, which is payable either in gross or in installments, the 

court shall consider all of the following factors: 

         (e) The duration of the marriage; 
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         (f) The extent to which it would be inappropriate for a party, because 

that party will be custodian of a minor child of the marriage, to seek employment 

outside the home; 

         (g) The standard of living of the parties established during the marriage; 

         (n) Any other factor that the court expressly finds to be relevant and 

equitable. 

 

D. Child Custody and Support for Same-Sex Couples 

 

 1. Second-Parent Adoption 

 

Ohio does not explicitly forbid second parent adoptions by statute, but courts have 

interpreted Ohio law to exclude gay and lesbian couples from adopting a child together. 

See In re: Adoption of Jane Doe, 9th Dist. No. 19017 (1998). Thus, an unmarried gay or 

lesbian person may not adopt the biological or adopted child of his or her partner without 

that parent relinquishing his or her parental rights altogether. However, Ohio does have a 

step-parent adoption statute and married same-sex couples can ensure that both spouses 

have full “parental” rights under state law by going through the adoption process. 

 

Gay and lesbian couples in Ohio have typically entered into co-custody agreements as an 

alternative to parentage or adoption, which gives them custodial rights rather than 

“parental” rights under the Ohio Revised Code. See In re Bonfield, 97 Ohio St.3d 387, 

2002-Ohio-6660. These agreements should be carefully drafted and entered into between 

the parties to ensure full protection for the non-biological parent. See In re Mullen, 129 

Ohio St.3d 417, 2011-Ohio-3361. However, it is unclear whether the “parent” can make 

the non-parent “custodian” pay child support should the same-sex couple break up. 
 

 

 2. Presumption of Paternity/Parentage  

 

Case law has developed in other states so that a presumption of parenthood arises when a 

child is born during the marriage or an affidavit of parenthood is signed by both parties, 

including same-sex couples. See Corte v. Ramirez, 81 Mass. App. Ct. 906, 961 N.E. 2d 

601 (2012) (“when there is a marriage between same-sex couples, the need for that 

second-parent adoption to, at the very least, confer legal parentage on the non-biological 

parent is eliminated when the child is born of the marriage”). If contested, the courts look 

at a host of factors, including holding both out as parents, paying support, involvement in 

the conception/insemination process, etc., to determine if the parentage presumption has 

been rebutted. See Elisa B. v. Superior Court, 37 Cal.4th 108, 117 P.3d 660 (2005). 

 

 R.C. 3111.03 Presumption of paternity. (A) A man is presumed to be 

the natural father of a child under any of the following circumstances: 

 

(1) The man and the child's mother are or have been married to each other, and 

the child is born during the marriage or is born within three hundred days after the 
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marriage is terminated by death, annulment, divorce, or dissolution or after the 

man and the child's mother separate pursuant to a separation agreement. 

 

(2) The man and the child's mother attempted, before the child's birth, to marry 

each other by a marriage that was solemnized in apparent compliance with the 

law of the state in which the marriage took place, the marriage is or could be 

declared invalid, and either of the following applies: 

 

(a) The marriage can only be declared invalid by a court and the child is born 

during the marriage or within three hundred days after the termination of the 

marriage by death, annulment, divorce, or dissolution; 

 

(b) The attempted marriage is invalid without a court order and the child is born 

within three hundred days after the termination of cohabitation. 

 

(3) An acknowledgment of paternity has been filed pursuant to section 3111.23 or 

former section 5101.314 of the Revised Code and has not become final under 

former section 3111.211 or 5101.314 or section 2151.232, 3111.25, or 3111.821 

of the Revised Code. 

 

(B) A presumption that arises under this section can only be rebutted by clear and 

convincing evidence that includes the results of genetic testing, except that a 

presumption that is conclusive as provided in division (A) of section 3111.95 or 

division (B) of section 3111.97 of the Revised Code cannot be rebutted. An 

acknowledgment of paternity that becomes final under section 2151.232, 3111.25, 

or 3111.821 of the Revised Code is not a presumption and shall be considered a 

final and enforceable determination of paternity unless the acknowledgment is 

rescinded under section 3111.28 or 3119.962 of the Revised Code. If two or more 

conflicting presumptions arise under this section, the court shall determine, based 

upon logic and policy considerations, which presumption controls. 

 

 R.C. 3111.95 Husband considered natural father - child natural child. 

(A) If a married woman is the subject of a non-spousal artificial insemination and 

if her husband consented to the artificial insemination, the husband shall be 

treated in law and regarded as the natural father of a child conceived as a result of 

the artificial insemination, and a child so conceived shall be treated in law and 

regarded as the natural child of the husband. A presumption that arises under 

division (A)(1) or (2) of section 3111.03 of the Revised Code is conclusive with 

respect to this father and child relationship, and no action or proceeding under 

sections 3111.01 to 3111.18 or sections 3111.38 to 3111.54 of the Revised Code 

shall affect the relationship. 

 

(B) If a woman is the subject of a non-spousal artificial insemination, the donor 

shall not be treated in law or regarded as the natural father of a child conceived as 

a result of the artificial insemination, and a child so conceived shall not be treated 

in law or regarded as the natural child of the donor. No action or proceeding under 
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sections 3111.01 to 3111.18 or sections 3111.38 to 3111.54 of the Revised Code 

shall affect these consequences. 

 

E. Conclusion 

 

The foregoing is just a sample of the looming legal issues that gay and lesbian couples 

will surely face once their relationships are given full legal weight. Practitioners should 

be very cognizant of these issues, especially for gay and lesbian clients with valid out-of-

state marital contracts entered into prior to Obergefell and clients without a marriage 

license who have children together. These clients should be advised that an agreement is 

the safest way to equitably dissolve their relationships and determine custody because the 

legal outcome is so uncertain should litigation ensue. 


