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Note: While several states have faced many of the following issues within the last 

decade, the development of case law has depended upon the exact wording of each state’s 

constitution and statutes in light of the constitutional right to marry a person of the same 

sex. This presentation focuses on Ohio law. Many of these issues could be resolved with 

clarity by the Ohio legislature, but practitioners should be prepared to settle as much as 

possible and litigate when necessary to fill the gaps.  
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A. Historical Perspective of Same-Sex Marriage 

 

1969 - The Stonewall riots took place in response to a police raid that occurred in the 

early morning hours of June 28, 1969 at the Stonewall Inn, a gay bar in New York City’s 

Greenwich Village. This is widely considered as the most important event leading up to 

the modern fight for gay rights in the United States. 

 

 
 

1971- In Baker v. Nelson, the Minnesota Supreme Court issued a brief opinion rejecting 

both a statutory claim and a constitutional claim that the state’s marriage statute 

permitted same-sex marriages. The United States Supreme Court dismissed the appeal 

"for want of a substantial federal question.” By this point dozens of same-sex couples had 

obtained marriage licenses throughout the country, and ministers of the Metropolitan 

Community Church (organized in 1968) began performing weddings for their gay 

members. However, throughout the 1970’s none of the several attempts to get a state to 

officially recognize same-sex marriages were successful, and bad case law precedent had 

been set that lasted until 2015. 

 

1973 – Maryland became the first state to pass a statute specifically excluding gay and 

lesbian couples from the institution of marriage. Several states immediately followed its 

lead over the next several years, including Virginia, California, Florida and New 

Hampshire. 

 

1989 - Denmark became the first country to recognize same-sex unions with the 

Registered Partnerships Act of 1989, a substitute to marriage for same-sex couples. While 

the law was viewed as groundbreaking at that time, gay and lesbian couples could not be 

married in the Danish state church or adopt children. In 2012, Denmark extended full 

marriage rights to same-sex couples. 
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1993 – In Baehr v. Lewin, the Hawaii Supreme Court held that denying marriage licenses 

to same-sex couples violated the Equal Protection Clause of the Hawaii Constitution 

because it discriminates on the basis of sex. However, the Court remanded the case to the 

trial court so that the state would have an opportunity to demonstrate a compelling 

government interest for limiting marriage to persons of the opposite sex. The Hawaii 

legislature quickly enacted a new statute that defined marriage to include only 

heterosexual couples. The statute also created the Commission on Sexual Orientation and 

the Law to study the issue of granting benefits to same-sex couples, which concluded that 

same-sex couples should be granted marriage rights. In 1996, the trial court sided with 

same-sex couples and ruled that even if the state had compelling reasons it failed to prove 

that the Hawaii statute was narrowly tailored to avoid unnecessary abridgement of 

constitutional rights. In 1997, Hawaii became the first state to adopt a domestic partner 

registry called “reciprocal beneficiaries” and extended some of the benefits of marriage to 

same-sex couples. In 1998, Hawaii voters passed a constitutional amendment banning 

same-sex marriage, which ultimately led to the dismissal of the Baehr case. 

 

1996 – President Clinton signed the so-called Defense of Marriage Act (“DOMA”) after 

publicity surrounding the Hawaii court case brought mainstream attention to same-sex 

marriage. The statute effectively deprived same-sex couples of the 1,000+ protections 

and responsibilities associated with marriage at the federal level. DOMA also explicitly 

permitted states to refuse to recognize out-of-state marriage contracts entered into 

between persons of the same sex. 

 

1999 – In Baker v. State of Vermont, the Vermont Supreme Court unanimously ruled that 

excluding same-sex couples from marriage rights is unconstitutional. However, the Court 

did not issue an order directing the state to issue marriage licenses to same-sex couples, 

and the Vermont legislature responded by establishing civil unions - a separate legal 

status available exclusively to same-sex couples. Civil unions were similar to marriages 

in that the couple must register with the state and enter into the relationship in the 

presence of a minister or a justice of the peace. Several states followed this line of 

reasoning in the next decade, including Connecticut and New Jersey. 

 

2000 - The Netherlands became the first country to extend full marriage rights to same-

sex couples after the legislature passed a law enabling “two people of different or the 

same sex” to enter into a marriage. 

 

2004 – Massachusetts became the first state to extend full marriage rights to same-sex 

couples after the Massachusetts Supreme Judicial Court ruled in Goodridge v. 

Department of Public Health that the state’s ban on such unions violates “the basic 

premises of individual liberty and equality under law protected by the Massachusetts 

Constitution.” The Court later clarified that only marriage – not marriage-equivalents - 

sufficiently protects same-sex couples and their families. In response, 11 states passed 

constitutional amendments excluding same-sex couples from marriage. 

 

2008 – California became the first state to first permit same-sex marriages and then take 

away marriage rights from same-sex couples, which created different tiers of 
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classifications for same-sex relationships. In 2005, California enacted a domestic 

partnership statute which provided most marital benefits except the title. In 2008, the 

California Supreme Court ruled in In Re: Marriage Cases that California’s statutory 

prohibition on same-sex marriage is unconstitutional. Later that year, voters passed 

Proposition 8, which overturned the California Supreme Court and enacted a 

constitutional ban on same-sex marriage. Proposition 8 was subsequently overturned by 

the Ninth Circuit Court of Appeals in Perry v. Schwarzenegger, which declared that the 

ballot initiative violated the Equal Protection Clause. In 2013, the United States Supreme 

Court declined to review the Perry decision on the grounds that Proposition 8 sponsors 

did not have Article III standing to appeal after state officials declined to do so. 

 

2013 – In United States v. Windsor, the United States Supreme Court held that Section 3 

of the Defense of Marriage Act is unconstitutional under the Fifth Amendment. Thus, the 

federal government must recognize same-sex marriages. The decision left open the 

question of whether all states must also recognize same-sex marriages, which thrust 

uncertainty all across the country as illustrated in the map below. 

 

 
 

2015 – The United States of America becomes the 17th country to “legalize” same-sex 

marriage after the United States Supreme Court held in Obergefell v. Hodges that the 

Fourteenth Amendment requires states to both perform and recognize same-sex 

marriages. 
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B. Harmonizing “Marriage Equivalents” and Marriage 
 

A civil union or domestic partnership is a separate state-created status given to 

gay and lesbian couples who could not get married, or in some jurisdictions to 

heterosexual couples who do not want to get married, to confer some but not all of the 

rights and responsibilities of marriage. Following the passage of same-sex marriage laws, 

Connecticut, Delaware, New Hampshire, Rhode Island, Washington and Vermont have 

automatically converted civil unions and domestic partnerships into marriages.  

 

Connecticut Sec. 46b-38rr. Merger of civil union into marriage by default. 

Exception. (a) Two persons who are parties to a civil union established pursuant to 

sections 46b-38aa to 46b-38oo, inclusive, that has not been dissolved or annulled by the 

parties or merged into a marriage by operation of law under section 46b-38qq as of 

October 1, 2010, shall be deemed to be married under chapter 815e on said date and such 

civil union shall be merged into such marriage by operation of law on said date. 

 

A civil union or domestic partnership contract might but does not necessarily 

confer all of the rights and benefits of marriage to the couple, especially in states like 

Ohio that have not passed its own domestic partnership or civil union statute. However, 

in states like California, parties in a domestic partnership have all of the rights and 

responsibilities of marriage without the title. For example, a dissolution of a domestic 

partnership is treated similarly to a divorce in terms of property division and custody. See 

Cal. Fam. Code Sec. 297. 

 

You should research the laws of each particular state or contact an attorney in that 

state should you encounter a client with a civil union or domestic partnership, especially 

because jurisdictional issues may arise. Below is an overview. 

 

Civil Unions: Colorado, Hawaii, Illinois and New Jersey. 

 

Domestic Partnerships: California, District of Columbia, Maine, Nevada, Oregon, 

Washington and Wisconsin  

 

Reciprocal Beneficiaries: Hawaii 

 

See http://www.ncsl.org/research/human-services/civil-unions-and-domestic-partnership-

statutes.aspx 
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C.  RETROACTIVITY OF OBERGEFELL 

 

Federal constitutional decisions are retroactive in nature under the theory that 

what is unconstitutional today was unconstitutional ten, twenty and fifty years ago. We 

just had not yet realized it! 

 

In Harper v. Virginia Department of Taxation, the Supreme Court of the United 

States held that when the Court applies a rule of federal law to the parties before it, that 

rule is the controlling interpretation of federal law and must be given full retroactive 

effect in all cases still open on direct review and as to all events, regardless of 

whether such events predate or postdate the announcement of the rule. 509 U.S. 86 

(1993). Further, the Court held that the Supremacy Clause does not allow the federal 

retroactivity doctrine to be replaced by a contrary approach to retroactivity under state 

law.  
 

The majority in Harper overruled a decision by the Supreme Court of Virginia 

that upheld the state's practice of not applying a previous U.S. Supreme Court decision 

retroactively. In Davis v. Michigan Dept. of Treasury, the Court invalidated a Michigan 

law that taxed retirement benefits paid by the federal government but exempted 

retirement benefits paid by the state or its political subdivisions. 489 U.S. 803 (1989). 

Virginia refused to apply Davis to taxes imposed before Davis was decided. 

 

The Harper ruling narrowed the Court's previous decision in Chevron Oil Co. v. 

Huson, which had permitted courts to deny retroactive effect to a “new principle of law” 

if such a limitation would avoid “injustice or hardship” without unduly undermining the 

“purpose and effect” of the new rule. 404 U.S. 97 (1971). However, while Harper altered 

the Chevron decision, the Court did not completely disavow the previous retroactivity 

test. The Court stated: “We can scarcely permit the substantive law to shift and spring 

according to the particular equities of individual parties claims of actual reliance on an 

old rule and of harm from a retroactive application of the new rule.” 

 

The question becomes: When is it appropriate and under what circumstances 

should a court hold that a law applies in this case and in future cases but does not apply 

retroactively? Also, if the court is to support retroactive application, how far back should 

it go? 

 

Ohio has already seen case law begin to develop on this issue. In Sparks v. Meijer, 

Inc., the Franklin County Court of Common Pleas recently precluded summary judgment 

in a loss of consortium action based upon a personal injury that occurred on the 

employer's premises prior to Ohio recognizing their marriage pursuant to Obergefell. The 

same-sex couple legally married in Maryland two months after the injury but had 

previously held a commitment ceremony and registered as domestic partners with the 

employer. The Franklin County court looked to Connecticut case law which expanded 

"the common-law claim for loss of consortium to members of couples who were not 

married when the tortious conduct occurred, but who would have been married if the 

marriage had not been barred by state law." 
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A potential issue arises if the "right" in question was not timely asserted or not 

asserted at all because it was not conceived to be possible due to the state of the law. For 

example, is a surviving spouse barred from reopening an estate administered in 2010 if he 

or she did not attempt to assert his or her rights as a surviving spouse at that time? 

 

Practically, retroactivity issues commonly arise in regards to taxes paid which 

would not have been due had the state recognized the marriage contract (i.e. taxation of 

property purchased and/or transferred by and between same-sex spouses). In Ohio, 

transfers and conveyances of property are generally subject to taxation unless exempted 

by statute, and conveyances of property between spouses are exempt from transfer taxes. 

Same-sex couples who were legally married and were taxed on conveyances of property 

between each other should contact the county auditor and demand repayment of those 

taxes. The same logic applies to federal capital gains taxes, income taxes and estate and 

gift taxes (i.e. portability and unlimited marital deduction). 
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D.  DOWER RIGHTS & MORTGAGES 

 

A spouse has a statutory right of dower in property owned by his or her spouse. 

See R.C. 2103.02 (below). If the spouse does not release this dower right when the 

owner-spouse conveys or encumbers the property (other than a tax lien), the property is 

generally subject to an outstanding inchoate interest, which vests upon the death of the 

consort and becomes a one-third life interest in the property. See Knueste & Levey, Ohio 

Real Estate Law & Practice. Absent a release of dower, only a final decree of divorce or 

subsequent ownership of said property by the surviving spouse extinguishes or merges 

the right of dower. See, e.g., First Bank Nat'l Ass'n v. Parker, 2007 Ohio 2066 (Ohio Ct. 

App., Cuyahoga County, June 21, 2007). Practically speaking, the possibility of a dower 

interest is fairly limited in modern times because buyers rarely buy real property without 

requiring the release of the dower interest in the deed.  

 

Dower rights may also vest in foreclosure actions since it is the policy of the law 

to protect the dower interest whenever possible. See In re Freeman (1944), 31 O.O. 232, 

235. The unreleased dower interest has priority over the mortgage lien if the couple is 

married before the property is mortgaged. See, e.g., In re Rosario, 402 B.R. 223 (Bankr. 

N.D. Ohio 2009) (holding that where the debtor wife of the mortgagor held an unreleased 

dower interest in the real property of the debtor husband, which predated the purchase 

money mortgage of the creditor, the dower interest had priority).  

 

In an action involving the judicial sale of real property, the owner’s spouse may 

be made a party to the action and the dower interest of the spouse may be subjected to the 

sale without the spouse’s consent so long as the court awards the spouse the present value 

of the dower interest in accordance with R.C. 2131.01. See Knueste & Levey, Ohio Real 

Estate Law & Practice. This award is paid out of the proceeds of the sale according to the 

priority of interests determined by the court, which removes the spouse’s dower interest 

from the subject property so that the purchaser takes a marketable title.  

 

In Ohio, same-sex couples could not enforce this dower right prior to nationwide 

recognition of same-sex marriages in Obergefell. Lenders were forced to comply with 

state law since state law governs the ownership of real property and the validity of liens 

against said real property. Same-sex couples in Ohio could not take title to real property 

as "a married couple" or something similar, and therefore, lenders could not treat them as 

married when originating a loan. If only one person in the couple were the credit 

applicant and the sole owner of the collateral property, then the spouse would not have 

been required to sign the security instrument for a lender to acquire a valid lien against 

said property. Practitioners should take a look at mortgage documents and potentially 

advise the couple to refinance their property to put both names on the instrument should 

this be the case. If the property is being foreclosed upon, the same-sex spouse should 

assert the right of dower. If the property has already been foreclosed upon, litigation is 

possible. The determination may hinge upon whether the right was originally asserted, 

which is unlikely. 
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R.C. 2103.02 Dower. 

A spouse who has not relinquished or been barred from it shall be endowed of an estate 

for life in one third of the real property of which the consort was seized as an estate of 

inheritance at any time during the marriage. Such dower interest shall terminate upon the 

death of the consort except: 

(A) To the extent that any such real property was conveyed by the deceased consort 

during the marriage, the surviving spouse not having relinquished or been barred from 

dower therein; 

(B) To the extent that any such real property during the marriage was encumbered by the 

deceased consort by mortgage, judgment, lien, except tax lien, or otherwise or aliened by 

involuntary sale, the surviving spouse not having relinquished or been barred from dower 

therein. If such real property was encumbered or aliened prior to decease, the dower 

interest of the surviving spouse therein shall be computed on the basis of the amount of 

the encumbrance at the time of the death of such consort or at the time of such alienation, 

but not upon an amount exceeding the sale price of such property. 

In lieu of such dower interest which terminates pursuant to this section, a surviving 

spouse shall be entitled to the distributive share provided by section 2105.06 of the 

Revised Code. 

Dower interest shall terminate upon the granting of an absolute divorce in favor of or 

against such spouse by a court of competent jurisdiction within or without this state. 
 

R.C. 5301.071 Validity of instruments not affected by certain actions or omissions. 

No instrument conveying real property, or any interest in real property, and of record in 

the office of the county recorder of the county within this state in which that real property 

is situated shall be considered defective nor shall the validity of that conveyance be 

affected because... 

(A) The dower interest of the spouse of any grantor was not specifically released, but that 

spouse executed the instrument in the manner provided in section 5301.01 of the Revised 

Code. (i.e. mortgage) 
 

R.C. 2103.041 Judicial sale of dower interest without consent of spouse. 

In any action involving the judicial sale of real property for the purpose of satisfying the 

claims of creditors of an owner of an interest in the property, the spouse of the owner may 

be made a party to the action, and the dower interest of the spouse, whether inchoate or 

otherwise, may be subjected to the sale without the consent of the spouse. The court shall 

determine the present value and priority of the dower interest in accordance with section 

2131.01 of the Revised Code and shall award the spouse a sum of money equal to the 

present value of the dower interest, to be paid out of the proceeds of the sale according to 

the priority of the interest. To the extent that the owner and the owner's spouse are both 

liable for the indebtedness, the dower interest of the spouse is subordinate to the claims of 

their common creditors. 
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E. ESTATE PLANNING & ADMINISTRATION 

 Prior to Obergefell, gay and lesbian couples in Ohio were forced to execute many 

estate planning documents to ensure the rights automatically afforded to married couples. 

Some went as far as nominating each other as an "heir at law" pursuant to R.C. 2105.15 in 

the event their estate planning documents were somehow challenged and found to be 

invalid. The drawback is that the designation of "heir at law" cannot be revoked until at 

least one year has lapsed.  

 While Ohio has a restrictive adult adoption statute, other states have permitted a 

gay person to "adopt" his or her partner for purposes of establishing a legal relationship. 

This could create problems locally if the out-of-state couple re-located to Ohio. See, e.g., 

Yanan Wang, These Gay Men Became ‘Father and Son.’ Now They Want To Get Married 

But Can’t, Washington Post (Nov. 5, 2015), available at 

https://www.washingtonpost.com/news/morning-mix/wp/2015/11/05/these-gay-men-

became-father-and-son-now-they-want-to-get-married-but-cant/ (accessed November 29, 

2015). 

 A potential area of litigation in the estate planning context is if a trust instrument 

permits the trustee to make distributions to the beneficiary's spouse and the trustee refused 

to do so for the beneficiary's same-sex spouse under the theory that Ohio law did not permit 

such distributions.  

 A unique problem arises in regards to gay and lesbian couples with children. In 

Ohio, only a married couple can jointly adopt a child and only a married spouse can adopt 

the other spouse's biological child. Simply put - an unmarried couple cannot adopt a child 

together even if one spouse is the biological parent. However, an unmarried couple can 

enter into a co-custody agreement so long as one of the parties is a biological or adoptive 

parent of the child. This parent/custodian distinction impacts inheritance rights because the 

state affords many more protections and rights to a "parent/child" relationship than a 

"custodian/child" relationship. Estate planning must be properly done in order to ensure 

that the child is protected after the death of the either the parent or the custodian. 

 In the estate administration context, Ohio law affords various rights to surviving 

spouses in the estate of their deceased spouse which were not given to married same-sex 

couples before this year. See R.C. 2106. In Hamilton County, a limited number of estates 

were opened and listed a same-sex surviving spouse prior to Obergefell if the spouse was 

listed on the death certificate. However, litigation might ensue for estates that were 

administered without a citation to the surviving spouse pursuant R.C. 2106.01 and 2106.02 

(below). Ohio courts will then have to decide how to apply Obergefell retroactively. 
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R.C. 2106.01 Election by surviving spouse. 

(E) The election of a surviving spouse to take under a will or under section 2105.06 of the 

Revised Code may be made at any time after the death of the decedent, but the surviving 

spouse shall not make the election later than five months from the date of the initial 

appointment of an administrator or executor of the estate. On a motion filed before the 

expiration of the five-month period, and for good cause shown, the court may allow further 

time for the making of the election. If no action is taken by the surviving spouse before the 

expiration of the five-month period, it is conclusively presumed that the surviving spouse 

elects to take under the will. The election shall be entered on the journal of the court. 

  

R.C. 2106.02 Citation to make election. 

(A) The citation to make the election referred to in section 2106.01 of the Revised Code 

shall be served on the surviving spouse pursuant to Civil Rule 73. Notice that the citation 

has been issued by the court shall be given to the administrator or executor of the estate of 

the deceased spouse. 

In any action involving the judicial sale of real property for the purpose of satisfying the 

claims of creditors of an owner of an interest in the property, the spouse of the owner may 

be made a party to the action, and the dower interest of the spouse, whether inchoate or 

otherwise, may be subjected to the sale without the consent of the spouse. The court shall 

determine the present value and priority of the dower interest in accordance with section 

2131.01 of the Revised Code and shall award the spouse a sum of money equal to the 

present value of the dower interest, to be paid out of the proceeds of the sale according to 

the priority of the interest. To the extent that the owner and the owner's spouse are both 

liable for the indebtedness, the dower interest of the spouse is subordinate to the claims of 

their common creditors. 

 

 

R.C. 2106.04 Failure to make election - presumption. 

If the surviving spouse dies before probate of the will, or, having survived the probate, 

thereafter either fails to make the election provided by section 2106.01 of the Revised Code 

or dies without having made an election within the times described in division (E) of that 

section, the surviving spouse shall be conclusively presumed to have elected to take under 

the will, and the surviving spouse and the heirs, devisees, and legatees of the surviving 

spouse, and those claiming through or under them, shall be bound by the conclusive 

presumption, and persons may deal with the property of the decedent accordingly; provided 

that, if applicable, the provisions of sections 2105.31 to 2105.39 of the Revised Code shall 

prevail over the provisions relating to the right of election of a surviving spouse. 
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 F. HYPOTHETICAL 

 

John and Robert are a gay couple who were both born and raised in 

Massachusetts. They purchased a house together in 1985 and shortly thereafter began 

fully presenting themselves as a married couple after they held a commitment ceremony 

in front of their friends and family.  

 

In 2004, John and Robert entered into a valid marital contract when 

Massachusetts became the first state to recognize same-sex marriages.  

 

In 2006, they relocated to Cincinnati after John accepted a position at Proctor and 

Gamble. Robert found a job in Cincinnati, and both intend to remain Ohio residents. 

In 2008, Robert and John had a child via artificial insemination. Robert is the 

biological father, and he entered into a valid co-custody agreement with John. Robert 

then quit his job to become a stay-at-home dad.  

 

In 2014, Robert and John decided they no longer wanted to be in a relationship, 

but the Court of Domestic Relations did not permit them access to the court to obtain a 

divorce. John passed away a year before Obergefell was decided. 

 

 

 

 

 

G. Conclusion 

 

The foregoing is just a sample of the looming legal issues that gay and lesbian 

couples will surely face now that their relationships are given full legal weight. 

Practitioners should be very cognizant of these issues, especially for gay and lesbian 

clients with valid out-of-state marital contracts entered into prior to Obergefell and clients 

without a marriage license who have children together. These clients should be advised 

that an agreement is generally the safest way to come to an equitable resolution because 

the legal outcome is so uncertain should litigation ensue. 

 


